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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge WIlliamE Fow er, Jr.,
rendered in this proceeding on Novenber 12, 1996, at the
conclusion of an evidentiary hearing.* By that decision the | aw
judge reversed an energency order of the Adm nistrator revoking

respondent’'s airman and nedi cal certificates for an all eged

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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vi ol ation of section 67.20(a)(1l) of the Federal Aviation
Regul ations ("FAR " 14 CFR Part 67).2 For the reasons discussed
below, we will grant the appeal and reverse the initial
deci si on.?

In an Enmergency Order of Revocation dated Cctober 4, 1996,
the Adm nistrator alleged the follow ng facts and circunstances
concerning the respondent:

1. At all tinmes material herein you held and you now
hold Commercial Pilot Certificate Nunber 457682989.

2. On or about Decenber 11, 1995, you applied for and
were issued a second class nedical certificate by a
desi gnat ed ai rman nedi cal exam ner

2. [sic] On the Decenber 11 application, you answered
"no" to Question 18(w), Hi story of nontraffic conviction(s)
(m sdeneanor and fel onies).

3. On or about July 13, 1995 in the General Court of
Justice, District Court Division for Rowan County, North
Carolina, you were convicted of two counts of I|ndecent
Liberties Wth Child, in violation of NCGS 14-202.1

4. By answering "no" to Question 18(w), you know ngly
made a fraudulent or intentionally false entry on the
Decenber 11, 1995, application.

The respondent did not dispute the facts all eged by the

Adm ni strator in support of his revocation order, but naintained

°FAR § 67.20(a) (1) provides as follows:

8 67.20 Applications, certificates, |ogbooks, reports,
records: Falsification, reproduction, or alteration.

(a) No person may nake or cause to be made- -
(1) Any fraudulent or intentionally false statenent on
any application for a nmedical certificate under this part].]

3The respondent, by counsel, has filed a reply opposing the
appeal .
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that his admttedly incorrect "no" answer on the application was
the result of an inadvertent m stake, born of haste, not an
effort to hide the convictions fromthe Admnistrator. The |aw
judge accepted the respondent's account of the matter.* W do
not.°> W conclude, rather, that the respondent's testinony on
the point is inherently incredible.

Bef ore di scussing our reasons for believing that the
respondent purposefully falsified his nmedical certificate
application, sone coment is warranted on the defense the | aw
j udge concl uded exonerated the respondent of the intentional
fal sification charge; nanely, that accountability for erroneous
answers on the application could be avoided if the respondent did
not actually read the questions to which they corresponded. W
are troubl ed by such a ruling.

The very act of submtting a nmedical certificate application
invites reliance by the FAA on the responses it contains, and the

nature of the responses, every airman can be fairly presuned to

appreci ate, dictates whether the certificate will be issued. It

“The | aw judge understood respondent to testify that,
w t hout reading the individual questions, he used his prior
year's nedi cal application, provided to himat the doctor's
office, as a guide for conpleting the one at issue in this
proceedi ng, sinply checking either the yes or no block as he had
done previously with respect to the applications' efforts to
elicit information as to the applicant's nedical history and his
"Conviction and/or Adm nistrative Action history."

°Aside fromour belief that the |aw judge's decision rests
on an erroneous analysis of the respondent’'s testinony, the
decision is also flawed because it reverses the Admnistrator's
revocation of the nmedical certificate the respondent’'s own
evi dence establishes was issued on the basis of, at best,
i nconpl ete informati on concerning a material matter.
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seens to us that an airman who, know ng this, tenders an
application that turns out to have a wong answer to one or nore
of many questions he freely chose not even to read, nmuch less to
t houghtful ly answer, cannot reasonably argue that he |acked the
intent to give false information, for the subm ssion of
inaccurate information is a natural and foreseeabl e consequence
of conpleting an application in a manner that essentially
guarantees its unreliability.® W think that such an airman,
having acted in a manner that could be viewed as evincing a
willful disregard of the truth or falsity of the information
officially submtted and, therefore, in a way reflecting contenpt
for the airman nedical certification process, should be

determ ned to have intended that whatever answer he gave be
utilized in the review of his qualifications.” Allow ng the
airman later to assert that a different answer woul d have been

gi ven had he read the questions (and, in the process, to disavow
a signed assurance to the effect that they had been perused)

woul d pronote a kind of "heads-l1-win, tails-you-lose" fraud in

®W recognize that an applicant could inadvertently mi smark
or overl ook a question on nedical history that he m sread or
t hought he had read but had not. Qur discussion above does not
apply to such individuals. It applies, rather, to those who
woul d have their nedical histories evaluated on the basis of an
application they know has not been conscientiously prepared.

"Medical certificate applications do, after all, contain a
signed declaration that "all statenments and answers provi ded by
me on this application are conplete and true to the best of ny
know edge, and | agree that they are to be considered part of the
basis for issuance of any FAA certificate to ne." Although the
respondent put his signature i medi ately beneath this |anguage on
the application at issue in this proceedi ng, he denies having
read it.
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filling out applications that we are reluctant to excuse or
reward by accepting the kind of defense on which the respondent
in this proceeding rests.?®

Not wi t hst andi ng the foregoing views, we need not and do not,
in the context of this case, base our judgnent that respondent
commtted an intentional falsification on his subm ssion of
mat eri al nedical information that was unjustifiably in error.

The respondent did not actually testify that he did not read
the application, at |east insofar as question 18 w. is
concerned.® He testified in effect that he did not read the
guestion closely: A "I did not read it. | just glanced over
it." Q "D d you see any part of the question?" A "l seen
history and traffic.” Tr. at 104, 114. |In other words,
respondent mai ntai ned that when he took a quick | ook at the
guestion "H story of nontraffic conviction(s) (m sdeneanors or

felonies)," he saw only part of the inquiry.' W review bel ow

8An i ndi vi dual who has discharged his obligation to furnish
reliable, personal nedical information in such an untrustworthy
fashi on has obtained by trick any nedical certificate thereafter
received and, at the sane tinme, he has called in question his
qualification to hold any airman certificate, since an individual
possessing the care, judgnent, and responsibility required of a
certificate holder would not file a nedical certificate
appl i cation whose truthful ness was in doubt.

®Question 18 broadly seeks nedical infornmation about nore
than twenty itens related to an airman's health and behavi or al
hi story.

During direct questioning by his attorney the respondent
stated that he checked "no" since he had no traffic record.
However, when the | aw judge | ater asked respondent if he had ever
been cited for a traffic violation, he answered "Well, 1've had
four tickets in nmy whole life, sir."” Tr. at 111. Three of them
i nvol ved noving violations. Neither the |aw judge nor counsel
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sonme of the factors which persuade us that respondent read the
entire question and decided to answer it falsely.

The respondent, who says he spent no nore than one to two
mnutes filling out the nmedical certificate application,
mai ntains that his lack of care in reading it was the product of
his desire to get to work as soon as he could after having the
medi cal exam nation. However, aside fromthe fact that there is
nothing in the record to suggest that there was any specific task
or project at respondent’'s place of enploynent that required his
i mredi ate or pronpt attention, there is no show ng that the
anmount of tinme spent conpleting the application would have had
any direct bearing on how |l ong he would have to spend at the
doctor's office, which by his own account usually took from one
to three hours. These circunstances indicate, at a m ninum that
respondent, who conceded at the hearing that he is aware of the
i nportance of accuracy and truthfulness in filling out such a
form (Tr. at 113), had no particular reason to speed through the
application without reading it carefully, and that he had no
basis for believing that taking as nmuch time as woul d be
necessary to conplete it properly would have any significant
i npact on when he would be able to go to work. Wthout a
per suasi ve reason for hurrying through the application, the
credibility of respondent's insistence that he did not read it
woul d be subject to considerable doubt, even if he did not have a
(..continued)

for the Adm ni strator asked respondent to explain these seem ngly
contradictory replies.
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strong notive to claimthat he had not read the question he
answered incorrectly. '

The Adm nistrator's position, in effect, is that the
respondent's convictions were so recent, occurring only about
five nonths before the nedical application was filled out, and so
nmomentous that it strains credulity to accept respondent's
assertion that his failure to report themon the application was
an i nnocent m stake, rather than a purposeful effort to keep the

2 \Wile we are in basic

information fromthe Administrator.?
agreenent with the Adm nistrator on his point, we do not find it
necessary to find that respondent nust have had the convictions
on his mnd when he filled out the nmedical certificate
application or that the existence of these relatively fresh

convictions for such major crimmnal infractions precludes a

"Anot her factor relevant to respondent's claimthat he did
not take the tinme to read the application carefully is the fact
that the application at sone |ater date was returned to him by
mai | because he had not marked either yes or no to Question
18.v., which is imedi ately adjacent and to the left of Question
18. w. on the application form Question 18.v. asks an applicant
to provide information concerning, inter alia, any history he may
have of convictions for driving while intoxicated or inpaired by
al cohol or drugs. Respondent inplies, without directly so
stating, that despite this second opportunity to | ook over the
application, presumably at his leisure, he did not have enough
time to do nore than sinply mark that question and mail the
application back because he was only given three days to do so.
Unli ke question 18.v., which has nultiple parts and should
probably be broken down into several separate inquiries, question
18.w. is short and unconpli cat ed.

2Respondent conceded at the hearing that the crimnal
matter was "the biggest thing | ever had happen in ny life" (Tr.
at 113). For the felony convictions, respondent received a
t hree-year sentence that was suspended on condition that he
submt to supervised probation for five years, receive sex
of fender counseling, and pay restitution to the victim



8
finding that the respondent could not have mi sread a question
t hat sought their discovery. Rather, it is sufficient to note
that the recency of the convictions and their serious character
reduce still further the likelihood that respondent's explanation
for not supplying the correct answer is truthful.

We find no nerit in the respondent's contention that he had
no reason to conceal these convictions fromthe Adm nistrator
because, anong other things, they were matters of public record
that had received sone | ocal notoriety and respondent did not
think they would affect his eligibility for a nedica
certificate.'® That some publicity, over which respondent had no
control, had already occurred does not establish that respondent

woul d have no interest in mnimzing any further spread of
i nformati on about the crines. Mreover, respondent's stated
belief that the convictions would not be relevant to his
obtaining a nedical certificate appears to be based on no nore
than his own assessnent of the issue. He therefore could be said
to have had notive enough to answer the question falsely rather
than run the risk that he was wong about the possible
consequences of revealing the convictions to the Adm nistrator on
hi s application.

We think the | ack of any plausible justification for

respondent’'s not reading the application with care and the

BBWe are al so unpersuaded that the fact that respondent may
have i nforned several individuals, including his enployer and a
pil ot student of his, of the inpending convictions conpels any
j udgnment that respondent had no reason to attenpt to keep others,
including the Adm nistrator, fromlearning of the matter.



9
incentive an airman in his circunmstances woul d have for not
di sclosing information that presunptively would be significant to
the certification decision conbine in this case to foreclose
bel i evi ng respondent when he says he did not read all of Question
18.w.* Stated differently, we conclude, in the context of all
of the factors we have di scussed, that the possibility that the
respondent m sread the subject question is too renbte to support
a decision in his favor. The contrary judgnent of the |aw judge

will, therefore, be overturned. See e.g., Admnistrator v.

Pul | aro, NTSB Order EA-3495 at 3 (1992) ("Board will reverse the
| aw judge's findings when a witness' testinony is '"inherently
incredible.""), and cases there cited.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator's appeal is granted,

2. The initial decision is reversed; and

3. The Admnistrator's Emergency Order of Revocation is

af firned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT and BLACK,
Menbers of the Board, concurred in the above opinion and order.
GOGLI A, Menber, did not concur.

YI'n addition, we find it exceptionally difficult to believe
that an airman could fill out a nedical certificate application
every year for twenty plus years and not be keenly aware of their
requi renent that information about convictions of any kind be
reported.



